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OBLIGATORY ARBITRATION AND THE HAGUE 
CONFERENCES 

The kinds or degrees of obligatory arbitration advocated in the two 
conferences were three in number, and may be called, respectively, 
universal, inclusive, and exclusive obligatory arbitration. 

Universal obligatory arbitration, or obligatory arbitration for all 
classes and cases of international differences, without any exception 
or restriction, was not only considered by the First Conference as 
entirely impossible under existing conditions, but was not even made 
the subject of a single delegation's " proposition." 

In the Second Conference it was proposed by the delegation from 
the Dominican Republic, and Denmark " called the attention " of the 
conference to its three treaties (with the Netherlands, Italy, and 
Portugal) which provide for obligatory arbitration without restric- 
tion. The Dominican delegation based its proposition on the desire for 
arbitration so emphatically expressed by the representatives of nine- 
teen American powers in the Conference of Rio de Janeiro. But the 
committee of examination, to which all the arbitration propositions 
were referred, decided unanimously that it was useless even to discuss 
this proposition, as it was certain to be rejected by the conference. 
This decision was generally acquiesced in, and no further serious 
reference to this kind or degree of arbitration was made during the 
conference. 

Inclusive obligatory arbitration, or obligatory arbitration for cer- 
tain specified classes of international differences, was proposed to the 
First Conference by the delegation from Russia, and to the Second 
Conference by the delegations from Portugal, Great Britain, Sweden, 
and Servia. In both conferences it was made the subject of long and 
earnest debate. The arguments advanced in its favor were that it 
would assert the principle of law in international relations and guar- 
antee it against infractions and attacks ; that it would neutralize vast 
domains of international relations by the elimination of numerous 
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and troublesome differences, which, though not often themselves a 
cause for war, are nevertheless embarrassing to diplomatic rela- 
tions and create an atmosphere of distrust and hostility between 
nations in which a war may be readily enkindled by some chance 
spark ; that it would enable states more readily to enforce their legiti- 
mate claims, and, what is more important, to free themselves from 
unjustifiable demands. 

These familiar arguments met with their familiar acceptance, and 
no arguments whatever were advanced against this kind of obligatory 
arbitration per se. The bone of contention in both conferences was 
as to what classes of differences should be specified. 

The Eussian proposition to the First Conference included twelve 
classes, as follows : Disputes or claims relating to pecuniary damages 
incurred by a state or its citizens as a result of a wrongful action or 
negligence of another state or its citizens; disputes relating to the 
interpretation or application of treaties in regard to postal and tele- 
graph systems, railways, the protection of submarine cables, means of 
preventing collisions of ships on the high seas, the navigation of 
international rivers and interoceanic canals, the protection of literary 
and artistic copyrights and of commercial patents, trade-marks, and 
titles, monetary and metrical systems, sanitary and veterinary rules 
and regulations against epizooty, phylloxera and other scourges of 
agriculture, the regulation of inheritance, extradition, and mutual 
judicial assistance, and boundaries (in so far as these last relate to 
purely technical and nonpolitical questions). 

To the above list of treaties, the committee of examination added, 
on motion of Count Nigra, of Italy, those relating to the free recipro- 
cal aid of the sick and indigent. But it rejected a Belgian proposal 
to add commercial and consular treaties, and a Netherlands proposal 
to add treaties relating to the aid of sick and wounded soldiers in time 
of war ; and on motion of the United States delegation it struck from 
the Eussian list treaties relating to the navigation of international 
rivers and interoceanic canals and those relating to monetary systems. 

The Belgian proposal was rejected on the argument of Professors 
de Martens, of Eussia, and Zorn, of Germany, that an obligatory 
arbitration clause could easily be inserted in commercial and consular 
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treaties — a measure, said Count Nigra, of Italy, which the Italian 
Government " has already decided to adopt." The Netherlands pro- 
posal was rejected on the argument of Professor Zorn that it would 
result in insurmountable difficulties by subjecting military operations 
to obligatory arbitration. And the exclusion of the navigation and 
monetary treaties was due to the argument of Mr. Holls, of the 
United States, that the navigation of such rivers as the St. Lawrence, 
Rio Grande, or Columbia, and the control of the Isthmian Canal, 
would be regarded as preeminently American questions by the United 
States Government, which would not consent to their arbitration by a 
court composed mostly of Europeans; while the mere classing of 
monetary with metrical systems would affront a great political party, 
whose leading men look upon the fixing of a monetary standard as a 
most important function of a sovereign state, and who would un- 
doubtedly defeat the ratification of the proposed agreement by the 
United States Senate. 

The committee, having adopted on first reading its list of speci- 
fied classes of differences, deferred its final decision until the various 
governments could be consulted. As a result of this consultation, 
Professor Zorn proposed the suppression of the entire list, for the 
reason that the German Government was not in a position to accept 
obligatory arbitration and felt that it had already conceded much in 
accepting the Permanent Court of Arbitration. Professor de Martens 
then proposed that the four classes of cases introduced by the German 
Government into its arbitration treaties with separate nations should 
be substituted for the list provisionally agreed upon. But the German 
representative declined this clever compromise, with the remark that 
" after the Permanent Court had been put in operation the opportune 
moment might come when, after individual experiments, a list of cases 
obligatory for all could be agreed upon. But to force this develop- 
ment unduly would be to compromise the principle of arbitration 
itself, with which we all sympathize." 

In the face of this important opposition, a determined effort was 
made by some members of the committee to have a majority recom- 
mendation of the proposed list reported to the commission and con- 
ference ; but the representatives of Great Britain, the United States, 
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Italy, and Austria opposed this departure from the rule of unanimity 
which had thus far been observed. The committee accordingly 
reported, and the conference adopted, only the statement (article 19) 
that, independently of existing general or special treaties which 
impose on the signatory powers the obligation to have recourse to 
arbitration, these powers reserve the right to conclude, either before 
the ratification of the present convention or subsequent to that date, 
new agreements, general or particular, with the object of extending 
obligatory arbitration to all cases which they may consider possible 
to submit to it. 

This statement of a " self-evident fact " was regarded as evidence 
of the First Conference's failure, in so far as obligatory arbitration 
was concerned ; but the committee's refusal to push its list before the 
conference was justified on the ground that otherwise the Permanent 
Court could not have secured the sanction of the German Government 
and probably of several others. 

That the work of the First Conference in the direction of obliga- 
tory arbitration was not entirely barren is evidenced by its adoption 
of article 27, which made it the duty of the signatory powers to 
remind the parties to a dispute that the Permanent Court is open to 
them, and which was advocated and adopted as a step in the direction 
of obligatory or at least of " forced voluntary " arbitration. Baron 
von Bieberstein, of Germany, also testified, in the Second Confer- 
ence, to the fruitfulness of the First Conference's work in behalf of 
obligatory arbitration, as follows : 

In the course of our debates the fortunate fact has been mentioned 
that a long series of other treaties of obligatory arbitration have been 
concluded between various states. 1 This is genuine progress, and the 
credit of it is due, incontrovertably, to the First Peace Conference. 

What has been called in this article inclusive obligatory arbitration 
was presented to the conference of 1907 by the Marquis de Soveral, 
of Portugal, who presented a list of specified classes. This list was 
based on the treaties concluded by varioiis powers since 1899, and on 
the model list adopted by the Interparliamentary Union at its meet- 

iMr. Choate had said: "I believe that some thirty treaties have been thus 
exchanged among the nations of Europe alone, all substantially to the same 
purport and effect." 
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ing in London in 1906, which list, in turn, was based on the Kussian 
list submitted to the First Peace Conference. 

The Portuguese list was added to by several other delegations, and 
included all together thirty classes of differences. All of the classes 
proposed to the First Conference, with the exception of the naviga- 
tion of international rivers and interoceanic canals, and of the 
treatment of wounded and sick soldiers, were mentioned in the list, 
and in addition were included those differences arising out of the 
interpretation and application of treaties relating to the following 
matters: Workingmen's protection, the gauging of ships, wages 
and estates of deceased sailors, regulations for commercial and indus- 
trial associations, the exaction of ordinary taxes and imposts from 
aliens, customs duties, the acquisition and ownership of wealth by 
aliens, civil or commercial procedure, repatriation, dues levied on 
ships (for wharfage, light-house service, and pilotage), and salvage 
dues imposed on damaged or shipwrecked vessels, private inter- 
national law, emigration, geodetic questions, and diplomatic and con- 
sular privileges. 

Some of these classes received long and earnest consideration in 
the committee of examination, while many of them were not dis- 
cussed at all, and some were neither discussed nor voted upon. 
Treaties in regard to navigation and commerce, although not voted 
upon, received the longest consideration. An effort was made to 
decide upon some method of determining which of such treaties 
should be regarded as purely judicial, and neither political nor 
economic, and which of them should be regarded as affecting neither 
the essential interests nor the independence of the parties to the 
dispute. This effort having failed, an attempt was made to classify 
such treaties according to the matters dealt with by them ; but here 
also, as Dr. Drago, of Argentina, pointed out, a commercial treaty 
dealing with a single matter — import duties, for example — might 
be either or both judicial and political ; and, as Baron von Bieberstein 
observed, matters which are theoretically judicial may become politi- 
cal in time of controversy. A subcommittee was appointed, however, 
to analyze and classify the various kinds of commercial treaties, and 
its report enumerated several kinds ; but each of these was considered 
to be liable to the objections just mentioned. 
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The debate on commercial treaties illustrates the kind of objections 
made to all of the classes of cases in the proposed list. The authors 
of the list, especially M. d'Oliveira, of Portugal, and Sir Edward 
Fry, of Great Britain, made an able defense of it. But Baron von 
Bieberstein, the author of most of the objections, voiced what seemed 
to be the dominant belief of the committee when he declared that 
" the question is decidedly not yet ripe, and it would be imprudent 
to try to answer it before it is ripe. In prematurely voting obliga- 
tory world arbitration, we should only scatter seeds of discord among 
the nations." 

The utmost that could be accomplished, as far as the list was con- 
cerned, was to force it, item by item, to a vote, which proved to be 
an indecisive one in every instance. Of the twenty-four classes 
voted on by the committee, only eight received a majority vote, none 
of the eight receiving a larger vote than twelve to four, with two 
abstentions. Of the eighteen countries represented on the committee, 
from four to nine cast adverse votes on each ballot ; two delegations 
(Germany and Austria) voted against every one of the classes, and 
two others (Belgium and Greece) either voted against every one, or 
abstained from voting at all; while only five (France, Norway, the 
Netherlands, Portugal, and Servia) voted for all of them. 2 

The practical difficulties which were the alleged reason for the 
defeat of the proposed list of specific classes of disputes were at- 
tempted to be dealt with by the proposal of what may be called 
exclusive obligatory arbitration. This was a proposal to submit to 
obligatory arbitration all classes of differences, with certain excep- 
tions. This had been the method of the First Conference in seeking 
to facilitate a resort to voluntary arbitration, and the delegations of 
Brazil and the United States sought to apply it in the Second Con- 
ference to the adoption of obligatory arbitration. 

The Brazilian proposition provided for the arbitration of all 
questions which can not be settled by diplomacy, good offices, or 
mediation, except those which affect independence, territorial integ- 
rity, essential interests, domestic laws or institutions, or the interests 

2 The vote in the commission resulted in thirty-three ayes and eleven noes for 
some list of classes, and thirty-one ayes and thirteen noes for the proposed list. 
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of third parties. M. Pary Barbosa, of Brazil, defended all of these 
exceptions as being either necessary or desirable ; but the proposition 
"was objected to by several delegates, and for various reasons. Some 
of its opponents argued that, since in accordance with the propo- 
sition the exceptions were to be interpreted solely by the parties to 
the dispute, they would leave absolutely nothing of obligatory arbi- 
tration except the name. Professor de Martens opposed it for the 
reason that it would exclude the majority of the questions which were 
the object of fifty-five arbitral awards during the nineteenth century ; 
and Dr. Drago remarked that a general rule with such vague and 
sweeping exceptions would be much less desirable or practicable than 
a list of specific classes. The majority of the committee shared 
the opposition's point of view, and the Brazilian proposition was 
abandoned. 

The proposition for exclusive obligatory arbitration which received 
by far the most careful consideration in the conference, and which 
came near to immediate success, was the one presented by the dele- 
gation from the United States. This provided that " differences of 
a judicial kind, and above all those relating to the interpretation of 
treaties existing between two or more of the contracting states, which 
may arise between the states in the future, and which shall not have 
been settled by diplomatic means, shall be submitted to arbitration, 
on the condition that they affect neither the vital interests nor the 
independence or honor of either of the said states, and that they do 
not affect the interests of other states not parties to the controversy." 
The relation of any case to vital interests, independence, and honor 
is left by the proposition to the decision of each party to the dispute. 

The debate on this proposition was a long and truly titanic one. 
M. Bourgeois, of Trance, opened it by recalling Professor Zorn's 
prophecy of 1899 in regard to obligatory arbitration's " opportune 
moment," and inquired if that moment had not arrived. The repre- 
sentatives of seventeen powers took part in the general discussion 
which followed. Thirteen of these were " small powers," and every 
one of them advocated a general treaty of obligatory arbitration. 
Two of the four " large powers " (the United States and Great 
Britain) favored a general treaty, and Austria favored such a treaty 
" in theory," but reserved its decision on the treaty proposed ; and 
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the fourth (Germany), opposed a general treaty, while advocating 
heartily the conclusion of treaties between, pairs of states. 

Germany's spokesman in the general debate was Baron von Bieber- 
stein, who, in the course of a memorable speech, announced Ger- 
many's entire conversion to obligatory arbitration since 1899, but 
insisted that only by separate treaties between the several states can 
the good cause be really advanced; while a general treaty would 
necessarily be too vague and elastic to be practicable, would be a 
formula instead of a fact, would be an additional cause of inter- 
national differences (because of the difficulty of its interpretation), 
and would be a great detriment to the genuine progress of obligatory 
arbitration by means of separate treaties. 

Germany's first spokesman in the four weeks' debate in the com- 
mittee of examination was Dr. Kriege, who stated emphatically that 
his delegation would vote against every proposition to establish 
obligatory arbitration by means of a world treaty, and that it would 
oppose the American proposition for the reasons, first, that its reser- 
vations permitted merely the name of obligatory arbitration ; second, 
that the necessity of each dispute being passed upon by a legislative 
body, such as the United States Senate, reduced still further the 
chance of any real arbitration; third, the fact that the authors of 
the proposition deemed it necessary to hedge it around with such 
precautions showed only a mediocre confidence even on their part 
in the vitality or utility of the institution ; and, finally, the adoption 
of a world treaty would seriously jeopardize the development of 
genuine obligatory arbitration by means of separate treaties. 

Dr. Kriege's emphatic frankness was soon replaced in the com- 
mittee by Baron von Bieberstein's skill in diplomacy and debate ; and 
this was ably seconded by the energetic determination of M. Merey, 
of Austria. Under the Baron's lead, the opposition took the form 
of suggesting difficulties in the proposed treaty. What would be the 
force of an arbitral award under a general treaty as regards powers 
not parties to the dispute? "Would it have the binding force of a 
precedent upon them also? How can the executives in such coun- 
tries as Great Britain, France, the United States, etc., enforce an 
award if the legislative power is opposed to the enactment of the 
requisite measures ? How can any distinction be made between cases 
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coming under the jurisdiction of national courts and those subjected 
to international arbitration, which will not reduce the latter class 
of cases to almost nothing ? How can the United States Government 
enter into any world treaty of genuine obligatory arbitration, if the 
United States Senate must exercise the right of approving not only 
the world treaty itself, but also a special treaty (compromis) deter- 
mining the object, scope, etc., of the arbitration of every individual 
dispute ? 

Such were the questions urged by the opposition ; and so long a 
consideration was required for them that each of them, except the 
last, was referred to a special subcommittee for solution. The last 
question became the subject of an animated and repeatedly out- 
cropping debate between M. Merey, of Austria, and Count Tornielli, 
of Italy, on one side, and Dr. Scott, of the United States, on the 
other, the last named receiving in this oratorical duel, although he 
by no means needed it, the powerful support of Professor Renault, 
of France. 

Ambassador Ohoate, Dr. Scott, Dr. Drago, M. Bourgeois, Professor 
Renault, Sir Edward Fry, and Professor de Martens were the 
leaders on the affirmative side of the debate. They championed the 
American proposition with the arguments that its reservations were 
desirable in themselves and necessary for its adoption; that they 
existed in most separate treaties, and would not prevent all arbitra- 
tion under a general treaty any more than they had done under 
separate treaties; and that a general treaty would not hinder the 
conclusion of separate treaties side by side with it, but would give 
the sanction of the whole civilized world, in a very emphatic form, 
to the principle of obligatory arbitration, and thus greatly aid its 
progress in the submission of more and more cases under the general 
treaty, and in the conclusion of more and more treaties as well. 

" There seems to be no intelligent reason," said Mr. Choate, 
" why nations, having at stake grave interests from which may arise 
possible differences with other nations, and who have already sepa- 
rately agreed to submit such differences to arbitration before the 
tribunal of The Hague, should not all together agree to exactly the 
same thing, and why other nations should not follow them in the 
paths of peace so happily inaugurated." 
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" Do not let us, then," Dr. Drago urged, " be paralyzed by the 
fear of the subjunctive, by imagining what might happen, but which 
happens rarely. The project of to-day, incomplete as it may seem, 
plays a role which is eminently practical; it prepares the way, it 
clears the field, it saves time for those who follow us." 

Sir Edward Fry replied to Avhat he called Von Bieberstein's 
" subtle and minute critique " by saying that the Baron had suc- 
ceeded in proving the worthlessness of an identical provision for 
obligatory arbitration in a treaty concluded between Germany and 
Great Britain in July, 1904. He admitted that in view of the 
reservations in the proposed treaty, its obligatory character was not 
very pronounced and that the vinculum juris could be broken without 
difficulty. " But," he said, " the nations of the world are not con- 
trolled solely by vinculo, juris; and I believe that the treaty, however 
weak it may be from the legal point of view, will have none the less 
a very great moral value as being the expression of the conscience of 
the civilized world." 

At the end of this long debate, which may not be dwelt upon 
further here, a vote was taken in the commission on the United 
States proposition, with the result that thirty-five delegates voted for 
it and nine against it. 3 The minority included the delegations of 
Germany, Austria, Greece, Boumania, and Turkey, which had in- 
variably voted in the negative, and the delegations of Belgium, 
Bulgaria, and Switzerland, which usually voted in the negative; 
while the delegations of Japan, Luxemburg, and Montenegro had 
invariably abstained. 

The opposition, having prevented the unanimous adoption of the 
proposed treaty, next advocated the passage of desires (vceux) de- 
signed to shelve the whole question. The majority, under Mr. 
Choate's leadership, defeated this attempt to make the commission 
" stultify itself," and an apparent cul-de-sac was reached. The 
persuasive diplomacy of Count Tornielli, who had nearly always 
voted with the majority, and the optimistic eloquence of M. Bour- 
geois were then brought into play, and the commission consented 
to the appointment of a committee which should report a resolution 

3 The vote in the committee had been fourteen in the affirmative and four in 
the negative. 
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embodying the progress already made. This committee was com- 
posed of M. Bourgeois and M. Nelidow of Russia, the president of 
the conference, whose task was to " make known to the world," in 
the words of M. Bourgeois, " that the cause of obligatory arbitration 
issued from the Second Peace Conference victorious and not van- 
quished." It performed its task by reporting that — 

The commission is unanimous, first, in recognizing the principle of 
obligatory arbitration; second, in declaring that certain differences, and 
especially those relating to the interpretation and application of inter- 
national treaties, are capable of being submitted to obligatory arbitration 
without any restriction whatever. 

The commission adopted this report by a unanimous vote, except 
that the delegations of the United States, Haiti, Japan, and Turkey 
abstained. In a subsequent plenary session of the conference the 
report was adopted by a vote of forty-one ayes and three abstentions 
(Japan, Turkey, and the United States). The Japanese delegation 
stated its reason for abstention from this vote to be the fact that it 
had taken no part in the discussion of the question; the Turkish 
delegation alleged " lack of instructions " to be the reason for its 
abstention; and the United States delegation was opposed to the 
adoption of the report, although it abstained from casting a negative 
vote, for the reason, as stated by Mr. Choate, that " it is a surrender 
by the commission of the advanced position which, by a vote so 
decisive, it has already attained — and not because we are not in 
favor of the principle of obligatory arbitration, for that is what we 
have striven for from the beginning." 

The principle of obligatory arbitration, then, was endorsed unani- 
mously (except for Japan and Turkey) by all the governments of 
the civilized world assembled in the Second Peace Conference; the 
application of this principle in a general treaty received a three- 
fourths vote; and although a general treaty for either inclusive or 
exclusive obligatory arbitration failed of adoption by unanimous 
vote, the opposition to it was based, by its German and Austrian 
leaders, on the repeatedly expressed and strongly emphasized reason 
that such treaty might injure the progress of obligatory arbitration 
by means of separate treaties, of which they avowed themselves 
ardent advocates. 
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The practice of obligatory arbitration received, indirectly but 
undoubtedly, a great impulse from the Second Conference in its 
adoption of arbitration for the collection of contractual debts, and 
in its establishment of the International Prize Court. 

It is true that the German and Austrian delegations, while sup- 
porting the Porter proposition throughout it3 discussion, denied that 
they were thereby supporting the cause of obligatory arbitration in 
a world treaty; but the representatives of Prance and Portugal 
openly welcomed the proposition for the reason that it was a shining 
example of that kind of arbitration. It is true, also, that the dele- 
gations of Ptoumania, Switzerland, and Turkey at first opposed the 
Porter proposition lest it should be placed in the convention for the 
peaceful settlement of international differences, in association with 
the articles relating to arbitration, and thus be officially stamped as 
an example of obligatory arbitration ; but General Porter, in wisely 
consenting that his proposition be made the subject of a separate 
convention, and thereby allaying that particular kind of opposition, 
could well afford to forego a name for the sake of securing a sub- 
stantial victory — a victory which was not only one of the crowning 
glories of the Second Conference, but was won, in spite of diplomatic 
disguise on the part of its friends and in spite of vehement denial 
and self-deception on the part of its would-be enemies, within the field 
of obligatory arbitration. The International Prize Court, although 
designed merely " to permit an appeal " in prize cases from national 
tribunals to an international court, is another decided step in the 
obligatory arbitration of a certain class of international differences. 
It is more than this ; for it lifts this class of differences above even 
obligatory arbitration, and subjects them to a virtual court of justice. 
As the first truly organized international court in the history of the 
world, it is quite explicable that Sir Edward Fry should have hailed 
it as the most remarkable of all the measures adopted by the con- 
ference; and as largely the outgrowth of the German delegation's 
initiation and support, it may well be hailed as Germany's amende 
honorable for its opposition to America's proposition for a world 
treaty of obligatory arbitration. 

Wm. I. Hull. 



